INTRODUCTION
The course of ecommerce is not always smooth. Disputes are inevitable. These disputes will have to be resolved if ecommerce is to develop to its full potential. Alternative Dispute Resolution (ADR) is a range of processes for resolving online disputes. Businesses and consumers who engage in ecommerce are often more willing to mediate than to arbitrate their disputes in an online forum 3 because mediation is a voluntary process in which a third-party facilitator assists the parties to the dispute to arrive at a mutually agreed upon resolution. 4 Generally, mediation requires a neutral third party capable of protecting the integrity of the proceedings and facilitating communication between the parties. 5 "For mediation to be most effective, however, the parties must perceive the mediator to be impartial, perceptive, persuasive, trustworthy, interested, innovative and prepared." 6 The legal-mediation community, the technological infrastructure on which online mediation takes place, and identifies some of the associated real world legal issues raised by technology. Part II discusses differences between physical presence faceto-face mediation and online virtual mediation, examines a sample of the many scientific studies of computer-mediated communication, and postulates how these studies should inform views on whether and when online mediation is feasible. Part III describes some existing online mediation programs as models of what might be and describes various software programs to facilitate the mediation process. Since no article on mediation would be complete without a simulation, part IV applies this Article's lessons to a paradigmatic hypothetical.
Finally, the Article concludes by taking the position that although online mediation is still in its infant stages, it has the potential to provide new and creative methods to facilitate the resolution of the entire gamut of disputes from the easily resolved to those that are intractable. If online mediation is to be efficacious at resolving disputes, future efforts at online mediation must be informed by both the experiences of the mediator and the existing research in computer-mediated communications.
I. PRIMER ON ONLINE MEDIATION
At a minimum, online mediation is feasible only if the technology permits it, the law allows for it, there is a need for it, and it can satisfy this need. This section will discuss the social, technological, and legal predicates necessary for online mediation.
A. Background
Any discussion of online mediation requires an analysis of the context 5 in which the mediation takes place. Technology prescribes how individuals interact on the Internet and the tools that will be available to an online mediator. Internet technology also raises serious concerns regarding the legal context of the mediation. Online mediation must have a connection to a geographic sovereign. This sovereign's laws will govern the mediation. This section will discuss how available technology and law define the power relations and tools available to the disputants and the mediator.
Technologies/Communication Modalities
Online mediation will take place on the Internet so it is useful to summarize briefly some important characteristics of the Internet and how individuals interact using the Internet. The Internet is "an international network of interconnected computers."' 6 More than 200 million people worldwide communicate on the Internet.'
Some online communities exist largely through email and may be as cohesive as a group of pen pals. 28 Some communities are fixed with long-term participants while others are transitory. 29 Other communities, such as MUDs, are highly interactive in real time. 3 " In these communities, individuals develop personae and exchange information in a virtual environment of their own creation. 3 Some communities like the World Wide Web may be a heterogeneous mixture of different types of communities. For some users, the Web is an old fashioned general store where people meet to exchange gossip; for others, the Web is merely a modem shopping mall or tourist center where one goes for impersonal commerce or to see the "sites." The individual's relationship to a community is largely defined by the communication technology, so the individual may have a very simple superficial connection to the community or a very complex, enduring relationship, depending on the technology.
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These communal loyalties affect how the individual relates to others in cyberspace. Each community has its own customs and traditions that must be considered when mediating an online dispute. Within any of these groups, there may be a few, or in the case of Usenet, literally thousands of sub-communities, many of which have nothing in common but those similarities forced on the community by a shared technology. 33 While these technologies create and define communities online, they also represent tools that will be useful in mediating online disputes. Most ecommerce relationships will begin and exist entirely online. Ecommerce disputes will arise out of commercial relationships begun in each type of online community. Ecommerce is more than just business-to-business or business-to-consumer, rather it embraces smaller consumer-to-consumer transactions as well. Frequently, as in any real world commercial relationship, social, cultural, and other non-economic considerations will affect dispute resolution. These considerations may be a function of the technology that initially created the relationship and course of business that led to the dispute. Mediators must understand the technology that created the environment that nurtured the commercial relationship. The authors contend that the technology that facilitated the creation of the relationship will adequately serve to resolve disputes arising out of that relationship. Disputes arising from complex relationships require either sophisticated communications media or simple communications media used in sophisticated ways over a period of time by the parties to build the relationship. In either case, the same media should be sufficient to resolve ecommerce disputes. Therefore, online mediation will be adequate in most situations to resolve ecommerce disputes.
The following basic tools will be available to online mediators. 
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34. "Acronym for the American Standard Code for Information Interchange. Pronounced ask-ee, ASCII is a code for representing English characters as numbers, with each letter assigned a number from 0 to 127." See http://www.webopedia.comffERM/A/ASCl.html (last visited Oct. 28, 2001) .
35. "Short for Internet Message Access Protocol, a protocol for retrieving email messages." See http://www.webopedia.com/TERMI/IMAP.html (last visited Mar. 14, 2002) .
36. "Short for Post Office Protocol, a protocol used to retrieve email from a mail server." See http://www.webopedia.comfrERM/P/POP2.html (last visited Mar. 14, 2002) .
37. Mary M. Connors, Living Aloft: Human Requirements for Extended Spaceflight, at http://www.hq.nasa. gov/office/pao/History/SP-483/ch6-3.htm (last visited Mar. 12, 2002) .
38. Jacob Palme, Support for Decisions by Email, at http://www.dsv.su.se/~jpalme/ietf/JPMADS.pdf (last visited Mar. 12, 2002) .
39. See infra Section II(C)(2). 40. "The risks of prejudice are greatest in informal settings involving direct confrontation where few rules exist to constrain conduct." Michelle Herman et al.
, An Empirical Study of the Effects of Race and Gender on Small
Claims Adjudication and Mediation, in JAMES J. ALFINI, ET AL., MEDIATION THEORY AND PRACTICE 327 (2001) .
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those who do not. 41 To the extent that language differences increase, mistrust, concealment, and inflexibility also increase, as does the risk of communication breakdown. One answer to the language barrier is employment of a mediator who is a translator. 4 2 b. Instant Messaging Instant messaging is "a type of communications service that enables [the user] to create a private chat room with another individual. Typically, the instant messaging system alerts [the user] whenever somebody on your private list is online. [The user] can then initiate a chat session with that particular individual." 3 Chat is " [a] form of interactive online communication that enables typed conversations to occur in real-time. When participating in a chat discussion, [the user's] messages are instantaneously relayed to other members in the chat room while other members' messages are instantaneously relayed to [the user] ."" A chat room is a site on the World Wide Web where any number of computer users can type in messages to each other (chat) in real time, creating an online conversation. These messages usually appear on an area of the screen next to the user's nickname or handle. Most chat rooms have a particular topic (which [the user is] expected to discuss) but there are some that are purely for meeting other people. Some chat rooms are designed as elaborate 3D environments allowing a [user] the ability to select an avatar that represents [the user] in this meeting place. 45 Instant messaging has many of the advantages and disadvantages of email, but instant messaging allows for faster participation and permits the participants to reach a settlement more quickly. Chat rooms permit simultaneous conversation without interruption. Chat rooms offer correspondents certain paralinguistic, proxemic, and kinesic advantages. 46 As with email, correspondents are spared the psychological trauma of angry and threatening tone, invasion of personal space, or menacing gestures. Parties may save the conversation narrative for use as a reference point for future discussions.
c. Videoconferencing Currently videoconferencing is expensive and uses digital telephone lines. In the future, inexpensive videoconferencing may be available using the Internet. Videoconferencing uses television technology to transmit between sites. Videoconferencing allows participants to see and hear each other and be seen and heard with video cameras, microphones, monitors, speakers, and computers. "The high-tech element of the system, the CODEC (an acronym for code/decode), is a 49 lines that transmit signals at speeds of 128 to 384 kbps (kilo-bits per second). Since optimally, the larger the bandwidth, the more lifelike the transmission, as broadband 5 0 quality increases and costs decrease, videoconferencing will become readily available.
Videoconferencing is not the panacea that many legal mediators assume that it will be.
Human interaction has both verbal and nonverbal elements, and videoconferencing seems precisely configured to confound the nonverbal ones. It is impossible to make eye contact properly, for instance, in today's videoconferencing systems, because the camera and the display screen cannot be in the same spot. This leads to a deadened and form affect in interactions, eye contact being a nearly ubiquitous subconscious method of affirming trust. Furthermore, participants aren't able to establish a sense of position relative to one another and therefore have no clear way to direct attention, approval, or disapproval."' In one study comparing radio, television, and newspaper, researchers discovered that radio listeners were able to detect deception 73. Test, 373 NATURE 391 (1995) . This study's methodology has been criticized. See, e.g., Oliver Braddick, Distinguishing Truth from Lies, 374 NATURE 315 (1995) . Professor Wiseman's study is extremely interesting because it involved 41,471 subjects and attempted to move from laboratory research into the "real world." 
d. Tele-immersion
The future of video conferencing for creating virtual reality is unlimited. Teleimmersion is a new medium of videoconferencing.
[ Tele-immersion] approximates the illusion that the user is in the same physical space as other people, even though the other participants might be hundreds or thousands of miles away. It combines the display interaction techniques of virtual reality with new vision technologies that transcend the traditional limitations of a camera .... The result is that all participants, however distant, can share and explore a life-size space. 3 Unfortunately, while a promising tool of the future, tele-immersion is approximately 100 times more expensive than competing alternatives and requires bandwidth available only to computing departments in major research universities.
e. Choosing a means of communication Numerous software and hardware options within each of the above forms of Internet communication occasion correspondingly strategic mediation design decisions. Initial decisions concern purely technical matters such as availability of hardware/software, cost, ease of use, and bandwidth. As the mediator moves beyond establishing the basic ability to communicate at a distance, the mediator must also plan to achieve higher order needs of the mediation, i.e., how the particular technology will affect the mediation process. The mediator must consider whether technology should be used to distance the parties psychologically, to bring the parties together, to speed the process up, or slow the process down. Technology is a variable that may manipulate the mediation.' Using technology, the mediator may selectively filter out cues that detract from the mediation" or add cues incrementally 53. Id. Currently, it requires access to Internet H, eight two-gigahertz Pentium processors, and up to sixty cameras. Tele-immersion consumes between twenty to eighty megabits-per-second per site. A three-way mediation, mediator, and two parties would require 60 to 240 megabits-per-second of bandwidth. A tele-immersion cluster costs $30,000 to $50,000. Wiseman, supra note 52, at 391. 54. One basic divide among mediators concerns the extent to which the mediator modifies the communications between the parties. As such, party-centered, non-directive mediators assume the competence of the parties to resolve their problem. Party-centered mediators merely afford the parties the opportunity to communicate. Mediators who are antagonists assume greater responsibility for increasing the parties' regard for each other and assisting the parties to identify a viable alternative.
55. Robert Benjamin, a teacher of mediation, negotiation, and conflict management theory and skills has written: Mediators, like trickster figures, are in some measure illusionists.... Their use of deception and strategic intervention is calculated not for self-gain at the expense of conflicting parties but rather for the parties' benefit. As a result, ideally, the parties learn, but at the very least they survive the conflict. All human beings, and especially mediators, deceive, manipulate, and even sometimes [and] focus [] the parties on their interests and creative problem solving to enable parties to reach their own agreement." 56 For effective mediation, the mediator must gain the trust and respect of the parties through impartiality and effective use of mediation skills. 57 The mediator adds to the process by enriching the context in which the parties communicate. The mediator is also a sounding board to facilitate communication between the parties. The mediator may do this by active listening; that is, "hearing" and restating the parties' unspoken communication. Active listening acquires not just verbal cues; 59 a good active listener notices the incongruity between the verbal message and a party's body language. In online mediation, the mediator must pay attention to the use of emotions, emoting, delay or lag time in communication not attributable to technology, and the creative use of grammar, text, or graphic symbols. Active listening is the explicit importation of the parties' kinesic and paralinguistic communications into the mediation process. In either physical presence mediation or virtual mediation, the mediator accomplishes empathic communication by "attending, paraphrasing, reflecting feelings, and summarizing." ' Alternatively, the communication may be a neutral perspective on one party's likelihood of success in future actions. This clearly communicates how the other party views the dispute. In any formalistic category of successful mediation, the sine qua non of mediation is the mediator as communicationfacilitator. This enriching context facilitates or improves the possibilities for the parties to communicate their interests and needs and to reach a resolution.
lie. That is a given. It is the purpose of the deceit that must be examined....If... the deception is designed to shift and reconfigure the thinking of disputing parties, especially in the midst of conflict and confusion, and to foster and further their cooperation, tolerance, and survival, then the deception may well be a "noble lie. [Vol. 32
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While some mediations absolutely require the physical presence of the parties involved, 6 1 others may be resolved more effectively online. Determining which is which will require a knowledgeable mediator. Skillful selection and use of technology may overcome lack of physical presence and, in some cases, the lack of physical presence may be an asset. 63 For example, one study demonstrated that when negotiators are motivated to maximize joint outcomes, the use of rich media to communicate 6 ' will result in a greater total sum of party satisfactions than those negotiations using leaner media. 65 But, when negotiators are motivated to maximize their own outcomes, the rich media quickly revealed the conflict. Therefore, " [c] omputer conferencing technology may be superior for competitive bargaining tasks because the absence of visual communication prevents the negative socioemotional angst from adversely impacting task performance." ' Consequently, parties should include CMC options in an analysis of factors related to choice of negotiation strategy. 
Legal Context for Online Mediation
The purpose of this section is not to resolve any of the many complex legal issues related to mediation in the online context, but rather to identify a few of the legal issues that will influence online mediation. 6 8 The "location" of the virtual mediation is legally significant. In the physical world, the place of the mediation is readily identifiable. Parties who negotiate and mediate in Florida can reasonably assume that Florida law governs. The parties may vary some of the default rules and assumptions by contract. But, what if the mediator is physically in California, one party is in New York, and the other is in Florida and they are communicating using the Internet in an attempt to mediate an ecommerce dispute? Which jurisdiction's laws will govern the mediation? The laws governing the mediation are important. For example, some jurisdictions have professional licensure standards to qualify as a mediator; 69 some jurisdictions provide for mediator immunity so that the mediator 61. "The mediation community might argue that body language and other non-verbal techniques are critical to the success of a mediation, and cannot be achieved through text-only mediation. 73 In some jurisdictions, the mediator's assistance to the parties in reducing the resolution to writing or the mediator's candid evaluation of a party's chance of success should the case proceed to litigation may result in a charge of unauthorized practice of law either against the attorney-mediator who may not be admitted in a jurisdiction that may assert some interest in the mediation or against a lay-mediator who is not an attorney in any jurisdiction. 74 The 631-32 (1997) .
72. Primary among the ethical obligations commonly assigned to mediators is the obligation to remain impartial with regard to the parties and the outcome. An additional ethical obligation prohibits disclosures of mediation communications to parties and non-parties subject to exceptions where the public interest in avoiding future harm is great. See Tarasoff v. Regents of University of California, 551 P.2d 334 (Cal. 1974) . Further, a mediator should not undertake to mediate a dispute if the mediator does not competently understand the subject matter of the dispute. See FLA. R. CIV. P. 10.640 (2000) . Online mediation may require that the mediator be knowledgeable in the technologies available to use during the course of the mediation. Cf. Developments-The Paths of Civil Litigation, 113 HARV. L. REV. 1851 REV. , 1874 REV. (2000 ("Certain realms of dispute resolution may also require a neutral's expertise in a substantive field of law or industry...."). More importantly, the mediator should have expertise in the area of the online norms that surround the transaction and the technology and software that provided the infrastructure that led to the dispute. See GRENIG, supra note 71, § 11.11 ("The mediator must be able to 'speak the language' in order to gain the parties' trust and confidence. Knowledge of the.. field also enables the mediator to clarify the facts and narrow the issues.").
73 78 Clearly, the mediation laws of a jurisdiction may affect how the parties and the mediator proceed in a highly charged dispute.
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Unlike arbitration, the literature discussing the role of the law governing the mediation is scarce, but one may look to arbitration by analogy and synthesize some possible ground rules. 8 " The law governing the arbitral proceedings is, in almost all cases, the law of the arbitral situs. The arbitral situs is the place where the parties agreed that the arbitration would take place. This is often a legal fiction because, frequently for the convenience of the parties, the actual physical proceedings may occur in a different jurisdiction or multiple jurisdictions.
8
' There is no reason why the mediator and parties could not select in the agreement to mediate in a jurisdiction whose laws support the mediation. process. By analogy, courts should give the agreement to mediate the same deference they give an agreement to arbitrate and apply the law of the chosen jurisdiction. 2 These issues are unresolved and may present complex choice of law questions in the ecommerce and online mediation context. Until these issues are resolved, and depending on the nature of the dispute, prudent lawyers must consider the legal advantages of knowing which laws govern the mediation process. This lack of legal certainty may, in a few instances, hinder the growth of online mediation.
B. Need for Online Mediation
As individuals and businesses interact on the Internet, commercial disputes are inevitable. These commercial disputes will be small and large, consumer versus business, business versus business, national and international, and any other combination that one can imagine. 83 The vast majority of disputes will be resolved informally without the need for neutral third-party intermediaries; however, a significant portion of online ecommerce disputes will require neutral third-party intervention. One option is to have the state judicial apparatus resolve these disputes. Another option is ADR, which permits the parties, either pre-dispute or post-dispute, D. 84, 87-88 (E.D.N.Y. 1981 ) (Courts cannot "permit parties to contract privately for the confidentiality of documents, and foreclose others from obtaining, in the course of litigation, materials that are relevant to their efforts to vindicate a legal position."). Even if the parties can select a forum that respects mediation values, there is no guarantee that, in collateral proceedings and in third-party proceedings not involving the parties to the mediation, courts will respect the intentions of the parties to the mediation. to craft their own method for resolving the dispute. Judicial resolution of ecommerce disputes may be problematic because of the evolving technological nature of ecommerce and the jurisdictional and choice of law issues raised by ecommerce transactions.' Due to the distinctive characteristics of ecommerce, the better alternative is ADR.
When ADR takes place using computer-mediated communication in the online environment, it is often referred to as online dispute resolution (ODR).
85 ADR is well established in the area of brick and mortar commerce, and most, if not all, of the same laws and principles that apply to ADR in the brick and mortar regime will apply when ADR resolves ecommerce disputes. The legal issues may be less important than the technological and social challenges found when engaging in ADR in a computer-mediated ODR mediation environment. ODR is the computer mediated communication analogue of ADR. ODR is not only a digital communication channel; ODR has the additional element of information processing tools. ODR technology may be so influential at the mediation as to almost become the "fourth party" to the mediation.
6 ODR ranges from mediation, which aims at encouraging the parties to reach an amicable voluntary resolution of their disagreement, to binding arbitration that imposes on the parties a legally enforceable arbitral award through the reasoned decision of an arbitrator, who applies the private law created by the parties to the dispute. 87 Pure ADR may not be an exact fit in cyberspace. ADR is vested with social values and concerns that may not be retained in an electronic medium, especially in ecommerce that involves individuals or institutions from different real world cultures.1 8
The Organization for Economic Cooperation and Development (OECD) has noted the need for efficacious ADR:
The online environment is playing an important role in the global market. Both consumers and business will derive significant benefit from online interactions. With these benefits and the expected increase of business-to-consumer (B to C) national and international interactions, come new challenges. Of particular significance are the challenges of identifying the competent forum and applicable law, and of obtaining redress across borders. Given that traditional court-based dispute settlement mechanisms may not provide effective redress for 84. Id. Sophisticated disputants prefer international arbitration to traditional litigation because arbitral awards are more easily enforced than the judgments of foreign courts. No judgment of a foreign court "has any effect, of its own force, beyond the limits of the sovereignty from which its authority is derived," Hilton v. Guyot, 159 U.S. 163 (1895) , unless a country has entered into an agreement to recognize the judicial awards of another country. § 481 (1978) . 2 (2001) . "ODR draws its main themes and concepts from alternative dispute resolution (ADR) processes such as negotiation, mediation, and arbitration. ODR uses the opportunities provided by the Internet not only to employ these processes in the online environment but also to enhance these processes when they are used to resolve conflicts in offline environments." Id.
113,

See generally RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
ETHAN KATSH & JANET RIFKIN, ONLINE DISPUTE RESOLUTION
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. Id. at 93-116. 87 . See generally BORN, supra note 8 1. 88. Gibbons, supra note 23, at 492.
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electronic commerce interactions, there is a need to examine alternative dispute resolution (ADR) mechanisms.. .to fairly and effectively settle disputes. 89 Globally, ADR is the preferred method of resolving disputes between transnational corporations. 9 " Many governments are encouraging business to adopt ADR as the preferred method of resolving disputes. 9 ' In the United States, ADR is the politically and judicially favored dispute resolution mechanism. 9 2 The U.S. government supports "the development of adequate, efficient, and effective alternate dispute resolution mechanisms for global commercial transactions." 93 The current preference for ADR by the courts and the executive and legislative branches of government clearly makes ADR the favored dispute resolution mechanism, even over the traditional judicial fora in the United States. The proposed European Union Ecommerce Directive requires member states to establish alternative dispute resolution procedures for ecommerce contracts and to include provisions for ODR.
94
Even absent government encouragement, many traditional businesses have learned that existing institutions such as contract law (private law making) and its corollary alternative non-judicial dispute resolution (private adjudication or ADR) may be used in new and creative ways. Both traditional and ebusinesses synergistically couple the efficiency and flexibility of private law and private adjudication with the technological and communicative nature of cyberspace, achieving, in many instances, an economically optimal result.
Ecommerce may require more formal channels for dispute resolution.
95
Ecommerce permits businesses to drastically reduce overhead costs, thus yielding Oct. 28, 2001) . Perhaps the abundance of dispute resolution providers is the best indicator of need.
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NEW MEXICO LAW REVIEW much higher profits. 96 Labor is no longer needed to perform the time-consuming tasks of taking orders and filling out shipping manifests. 97 Instead, the consumer completes simple online forms, or customers can program their inventory systems to automatically reorder specific items when supplies reach a critical level. In such a case, human interaction is minimal. 98 The incorporation of telecommunications and automation in the minutiae of daily life has resulted in disintermediation. 99 Merchants and consumers no longer have informal relationships. The ecommerce process is automated, faceless, disembodied, and depersonalized. The lack of informal relationships between "customers" and the individuals who processed orders also removed the intermediaries from whom customers could seek assistance when the process failed. This may lead to the need to automate dispute resolution and rely on more formal dispute resolution processes. Reducing human interaction does not necessarily result in greater consumer satisfaction. In one online consumer satisfaction survey performed in October 1999, one-fifth of online shoppers had experienced transactional problems in the previous twelve months. Federal Trade Commission Internet complaints rose by 10,627."°O f the total 18,622 complaints, 10,688 involved Internet auction transactions.'°1 Due to the increase in complaints arising out of business done on the Internet, ODR is rapidly becoming a sought after service. Ebusinesses and consumers on the Internet are often willing to mediate their disputes in an online forum. 
C. Advantages of Online Mediation
Online mediation presents many advantages. In the ecommerce context it may be the only financially feasible option for low dollar value disputes and for individuals who cannot afford to travel long distances (at great expense) to resolve a dispute. An asynchronous ODR process can occur twenty-four hours a day, seven days a week, at the parties' and mediator' s convenience. The parties, their attorneys or advocates, and the mediator do not have to travel to a distant location. There is no expense to provide a neutral facility at which to conduct the mediation. Since the parties are located at their usual place of business, documents and other materials are readily available. The mediator can dedicate discrete time to each communicative transaction, thus reducing mediator costs. Party time and mediator time will be active productive time rather than merely sitting at a conference room table waiting for the next stage in the mediation process. "Through asynchrony," the Internet permits "participants and mediators to be at their thoughtful best, rather than their [Vol. 32
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immediate often worst." 1°3 Asynchronous communication does not require complex feats of scheduling so that the parties and the mediator are together at the same time on the same date at the same physical location. Finally, the mediator may privately caucus with either or both parties without artificially interfering with the flow of the mediation. These characteristics save both time and expense while promoting efficiency in the mediation.
D. Misconceptions and Problems
The major challenge to online mediation is to overcome resistance based on inexperience. This section will discuss two of the major objections to online mediation."04 First, there is an unexamined assumption that physical presence, faceto-face dispute resolution, is superior to dispute resolution mediated by other communication channels. Secondly, there is a perception that there is no paradigm to guide mediators in the uncharted realm of cyberspace. Neither perception is necessarily true.
1. There Is No There, There: Physical Presence versus Virtual Presence As one commentator observed, "the great paradox of online mediation is that it imposes an electronic distance on the parties, while mediation is usually an oral form of dispute resolution designed to involve participants in direct interpersonal contact."' 0 5 This so called paradox is really not a paradox at all. While it is true that mediation is usually conducted in a face-to-face setting, the distance is not imposed on the parties as a result of being on the Internet. Rather, the distance is imposed by the parties' physical locations. In this sense, online mediation imposes or offers an electronic nearness for the parties. It is this proximity that is the starting point for facilitating communication online.
Traditional mediation allows the parties to observe one another as they react to the mediation process. Depending on the technology used, online mediation may limit opportunities to observe the opposing party's spontaneous body language or verbal responses throughout the mediation process. Even if spontaneous body language or verbal responses are perceptible, the communicative media alters how they are understood. Under some circumstances, the lack of body language may be an advantage. Due to the lag time in online mediation, the parties will have more opportunity to think about their disputes and to respond in a manner that will promote resolution to the dispute or to dwell on perceived slights and become agitated.
Another misconception is that email will be the main (sole) technology used in online mediation. Although email is the predominant form of communication on the Internet, it is not the sole form of communication. There are many other 103. Melamed, supra note 62, at 1. 104. Infra Section II(B)(1-4) discusses in greater detail the theoretical perspectives initially presented in this section.
105. Eisen, supra note 9, at 1310. Eisen suggests that mediation practices cannot easily be emulated in cyberspace because "cyberspace is not a 'mirror image' of the physical world." Id.
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NEW MEXICO LAW REVIEW technologies that can be used for online mediation. 16 As online mediation evolves, mediator training should evolve to cover the technologies available for mediation. While the actual forum (virtual versus physical) is different, the basic principles of mediation still apply and may be enhanced as new technologies become available.
Based on their experiences with unmoderated lists, some mediators worry that the virtual presence mediation will degenerate into an online flame war absent the social sanctions that moderate human behavior in the physical presence of other individuals. This is potentially a positive characteristic of Computer-Mediated Communication (CMC); CMC promotes equality in the communicative marketplace. "The lack of nonverbal cues about physical appearance, authority, status, and turn-taking allows users to participate more equally and with more extreme affect on CMC systems than in many face-to-face interactions." ' 10 ' This concern of runaway socioemotive content is based on unmoderated list serves. The mediator is the moderator for virtual or physical presence mediation and is responsible for the decorum and tranquility of the mediation.
Finally, there is a misconception that physical presence mediation is neutral while virtual mediation favors those with computer skills. Face-to-face mediation tends to advantage individuals who are physically attractive, articulate, well-educated, or members of a dominate ethnic, racial or gender group. Both forms of mediation advantage those with different skill sets. The reality is that "embedded in every tool is an ideological bias, a predisposition to construct the world as one thing rather than another, to value one thing over another, to amplify one sense or skill or attitude more loudly than another."' 0 8 As one commentator observed,
The routine use of a medium by someone who knows how to use it typically passes unquestioned as unproblematic and "neutral" [;] this is hardly surprising since media evolve as a means of accomplishing purposes in which they are usually intended to be incidental. And the more frequently and fluently a medium is used, the more "transparent" or "invisible" to its users it tends to become. For most routine purposes, awareness of a medium may hamper its effectiveness as a means to an end. Indeed, it is typically when the medium acquires transparency that its potential to fulfill its primary function is greatest. 1 09
Mediators assume that because they use the medium of physical presence mediation often and the vast majority of their life experience is based on physical presence communication, it is neutral and transparent. Rather, it too advantages some participants and subordinates others. Mediators must realize that
[a]ny medium facilitates, emphasizes, intensifies, amplifies, enhances or extends certain kinds of use or experience whilst inhibiting, restricting or reducing other kinds. Of course, [the] use of any medium for a particular task may have advantages over "the alternatives" (such as "saving" time or labour), but use A mediator's purpose is to serve as a neutral third party who facilitates communication between the disputants. Whether the medium is physical presence mediation or virtual mediation, it is incumbent upon the mediator to ensure a level playing field"'. if the mediation is to be successful. 1 2 In the online context, this will require the mediator to actively consider the role of communications in the mediation process.
Cross-Cultural Paradigm of Online Mediation
Mediators looking for an analogous communications model to guide online mediation may usefully consider cross-cultural mediation." 3 Online mediation differs from physical-presence mediation in that it is, in essence, almost always a form of cross-cultural" l4 mediation." 5 Culture may embrace disparate and wideranging elements or culture may be defined solely as language or by a method of communication. 399, 400 (2001) . However, transformative mediation defines mediation success quite differently. Transformative mediation seeks directly to "generate empowerment and recognition among the disputing parties." Id. at 399. "Empowerment and recognition often result in settlement. However, this is only a secondary effect. The theory is that experiencing empowerment and recognition will improve each party's ability to approach and resolve both current and future problems.... [Transformative mediation] create[s] opportunities for the parties to take control of their own decisionmaking." Id. at 402. Selection of mediation strategy will depend upon the importance of settlement relative to other factors including the nature of the relationship of the parties whether ongoing or one-time, the number of items on the agenda, each party's choice of negotiation strategy, the viability of alternatives to settlement, the timing of the mediation, and each party's perception of self and fairness.
113. Eisen, supra note 9, at 1331. ' 8 The existence of an Internet culture may be found in its sui generis method of communication that has fashioned a new worldview. Correspondingly, in the course of online mediation, the mediator may become a cultural interpreter to bridge the communications "gap" in online communications." 9 On the Internet, the mediator may no longer retire solely to the default rules that social conventions and verbal-language supply. In particular, those conventional usages of body language, verbal-language, and shared assumptions based on physical impressions may be lacking in some forms of online mediation. 1 20 As an online cultural interpreter, the mediator must first teach the technology to the parties. This is analogous to finding a common language in a cross-cultural negotiation. Once the parties, with the help of the mediator, have selected the technology for the mediation, the mediator must spend time helping the parties to develop paralinguistic cues to replace those that are lacking in virtual, as opposed to face-to-face, communication. This is really no different from 'mediating face to face between individuals from different cultures. The mediator in either context educates both parties in the expected social and communicative norms. In crosscultural mediation, parties may misinterpret. To avoid misinterpretation, parties must learn to understand the sender's intended signs. The sender can learn, for example, that a common greeting is considered an insult in another culture and can refrain from using it. The receiver may also learn that the "deadly insult" was intended as a polite gesture. In physical presence mediation, the mediator educates the parties concerning cultural differences in order to eliminate "noise." In online mediation, the mediator tries to minimize "noise" caused by the technology or the parties.
Another problematic "cultural area" in online mediation is how the parties and the mediator process time.' 2 ' "[T]here appears to be a continuum of time orientation, with monochronic time on one end and polychronic time on the other."' 22 Monochronic individuals or cultures tend to prefer to do one thing at a time and have a high need to complete a task before moving to another task or topic. They tend to think in a linear manner and process information in a sequential orderly Online mediation permits the mediator to create an environment that mediates between these two orientations. For example, email allows for multiple topics to be discussed simultaneously; yet, threading the topics focuses each thread on only one issue.
Another assumption concerns the extent to which cultures expect individuals to know about situations. "A culture in which information about a procedure is rarely communicated is a high context culture. Members are expected to know how to perform in various situations, but the rules of the cultural performance remain implicit. The context is supposed to be the cue for behavior.' ' 12 4 "In a low context culture, on the other hand, information is abundant, procedures are explicitly explained, and expectations are discussed frequently."' 25 Communication often breaks down when an individual from a high context culture attempts to communicate with an individual from a low context culture. Communications break down because the underlying assumptions or the "context" of the communication are rarely understood by both parties, much less discussed or explicitly stated. The high context individual assumes that the low context individual understands and would, in fact, perhaps be insulted if she filled in the contextual gaps, while the low context individual waits in frustration for the additional information necessary to understand the task. Because the ODR takes place in a uniquely communicative medium, the mediator may use technology to insure that the parties are sharing common assumptions and bridge the high/low context cultural issues without unnecessarily offending either party.
Computer-mediated communication is best characterized as a specific form of cross-cultural communication, even for individuals sharing a common culture. The role of the mediator remains the same but the selection of techniques may change. Because mediators have engaged in cross-cultural mediation since the earliest days of mediation, mediators already have at least rudimentary skills to apply to online mediation. Mediators must apply this knowledge to the technological tools provided by the Internet. of cue loss in CMC have focused on the social information processing approach and the "cues-filtered-out" approach, and on how individuals process CMC information (social information process). 3 ' Social influence theory posits that social influences affect individual perception of media richness. In contrast, media richness theory posits that "media richness" is an immutable characteristic of each form of communication media. Traditional legal scholarship of online mediation tends to focus doctrinally on the lack of nonverbal cues to the detriment of alternative theoretical perspectives. This emphasis discourages legal commentators from identifying tools that can reintegrate cues into the online mediation process and discourages commentators from attempting to change social attitudes toward CMC. This section presents the theoretical perspectives that inform current understanding of CMC as a prelude to the authors' identification of tools for reintegration of cues in CMC and presentation of reasons for use of CMC. The richer the media, the greater the capability to reduce ambiguity. This characterization of communication media would seem to argue for employment of the most cue-rich medium. However, richer media and the increase in completeness may cost more than less rich media. Thus, if the task involves higher levels of ambiguity, leaner media will accomplish the same task more efficiently. ' 37 other forms of CMC are richer than email, if mediation via email is practicable, using other forms of CMC are also arguendo. 130. Jettmar & Rapp, supra note 127, at 3. 137. There is some question in the literature whether media richness is an objective or a subjective social construct. See supra Section I(D)(2). If media richness is a social construct, as individuals become more familiar with CMC, participants' perception of media richness and satisfaction with online mediation will grow. This suggests the long-term future for online mediation is positive.
II. COMMUNICATION AND MEDIATION
J. SHORT ET AL., THE SOCIAL PSYCHOLOGY OF TELECOMMUNICATIONS (1976).
R.L. Draft et al., Message Equivocality, Media Selection, and Manager Performance: Implications for
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Social Presence Theory hypothesizes that the psychological state of being "present" is a function of the quantity and quality of the cues one receives with the communication. 3 ' The social information processing theorists note that many of the prior studies supporting the cues-filtered-out theories were one-shot studies of extremely short duration in which the parties had neither the time nor motivation to create a positive impression.
Social Information Processing Theory
The social information processing theorists contend that the distinguishing characteristic between physical presence and virtual presence communication is the rate of impression formation, rather than question whether impression formation is possible. Further research and field experiments led some researchers to question the cues-filtered-out approach (media richness theory). 139 Subsequent research suggested "that bandwidth was an insufficient predictor of CMC effects on the nature of social interaction."' 4 Consequently, given sufficient time, frequency of communication, and motivation, individuals engaged in virtual presence communication will develop impressions that are of equal accuracy as those engaged in physical presence communication. 141 "The more often an individual spends time communicating with others on-line, the more easily s/he can adapt to the lack of nonverbal and contextual cues and the more satisfied s/he becomes with the relationship."' ' 42 3. Social Influence and Communication Media Theory The Social Influence model posits that an individual's media perception and use are influenced by others and the objective features of the communication's technology.
14 3 Individuals view different objective features of a given medium of communication differently. Selecting media for a specific mediation task is not an objective choice as pure Media Richness theories suggest; the sender must consider the receiver and his or her social context. Accordingly, the Social Influence Model proposes that media selection and use is subject to social influence, subjectively rational, not motivated by efficiency concerns, and "designed to preserve or create ambiguity to achieve strategic goals."'" 4. CMC and Online Mediation CMC is merely the channel through which communication takes place. The seminal question in online mediation is whether CMC as a channel is capable of carrying the data without unduly interfering with the receiver's ability to convert the data to understanding and knowledge so as to permit mediation. A related question is the effect of CMC on the sender's and receiver's respective physical and social filters that organize how the individual selects and uses data. The most restrictive of the theories of CMC are the cues-filtered-out approaches. If online mediation is feasible using the most restrictive CMC paradigm, then online mediation is also possible under the less restrictive paradigms. Under the cuesfiltered-out approach, the mediator must consider the amount of ambiguity inherent in the medium supporting the mediation, and as the level of ambiguity becomes more crucial, the mediator should evaluate the costs of richer media with the benefits of reducing ambiguity. The social information processing theory teaches that online mediation may under some circumstances take longer so that the parties can form impressions of their counterparts. "Most studies of interpersonal relationships within computer-mediated environments have [noted that problems] with the lack of nonverbal and contextual cues.. .can be apparently overcome as participants in on-line relationships increase the time they spend using the medium... and the more familiar they become with it."' 45 These approaches do not preclude virtual presence mediation. Rather, these approaches teach that e-mediators will have to work harder to reintegrate cues into the online mediation and to reduce unnecessary ambiguity.
The social influence theory teaches that the mediator will have to work to select media on an ad hoc basis that is acceptable to the parties and work to help the parties accept the technology. But over time, as individuals become more CMC savvy, this will be less of an issue until the communications technology becomes transparent through its ubiquitous nature. Although each of these theories envisions a slightly different role for the mediator, all of these theories support CMC as a possible tool for mediation.
C. Mediation
Legal literature reflects a recognition of communicative value of nonverbal signals in lawyer-client interviewing and counseling," 4 negotiation, 47 REV. 323, 324 (1996) . Some law and economics theorists posit that "mediators can create value by controlling the flow of private information (variously eliminating, translating, or even creating it) to mitigate against adverse selection and moral hazard.UJd. at 327. In this regime, the mediator adds value in the manipulation of information exchange that takes place during and between caucuses. 
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NEW MEXICO LA W REVIEW 1. Spatial Dynamics Spatial dynamics concerns the effects of environmental conditions surrounding each party during the mediation. '' These environmental conditions include the party proximity to other parties and the mediator, party physical reactions (body language) toward other parties and the mediator, and the party reactions to the time or duration of the mediation. Proxemics, kinesics, and chronomics profoundly affect attitudes of the parties and can affect the ultimate outcome of the mediation. 5 2 a. Proxemics Proxemics refers to the parties' physical orientation to one another throughout the mediation process.' 53 This physical orientation is one factor that may affect the attitudes of the parties throughout the mediation. 5 Elimination of the physical barrier may enhance the impression of a shared common place and psychologically, a shared common predicament.
The position of the mediator relative to the parties may trigger varied interpretation. Consider the following three scenarios. In scenario one, the mediator sits across the table from both disputants who are sitting next to one another. This may promote the perception that the parties are working toward a common goal. It also suggests that the equidistant mediator is truly neutral. Proxemically, this scenario may reduce defensive communication.
In scenario two, the mediator positions himself between the parties. While the mediator's neutrality appears to remain intact, the physical arrangement may imply that the dispute is one that the parties cannot resolve without mediator interference. This may require more effort by the mediator to achieve party empowerment.
Finally, consider scenario three, in which the mediator sits on the same side of the table as one of the disputants. This scenario may create an adversarial environment and an impression of mediator bias. This scenario most damages the neutral image of the mediator and can make the lone party feel alienated from the process.
Conceptually, proxemics does not appear relevant to text-based communication. It does, however, relate to videoconferencing and graphical avatar conferencing. In As discussed in this article, CMC provides a trained mediator numerous opportunities to manipulate and control information exchanges during the mediation process. Accordingly, virtual mediation should meet the needs of mediators who apply this approach to the mediation process.
151 [Vol. 32
CYBER-MEDIATION
one study involving highly collaborative tasks using videoconferencing, subjects did not prefer the "collaborative" side-to-side position; rather they preferred the more "competitive" face-to-face position when videoconferencing 5 7 While subjects preferred to be in person, face-to-face, for collaborative tasks, subjects were generally satisfied with videoconferencing. This study provides support for the media richness theory and for those attorney-mediators who contend that online mediation is only realistic when videoconferencing becomes viable. When individuals were graphically represented in cyberspace by an avatar, proxemics was important. An avatar is a graphical representation of the user that interacts with other graphical representations, including those of other users. 1 58 One study found that even graphical representations have "personal distance" space among other avatars.' 59 The further avatars were apart, measured in pixels, the more likely an individual would perceive the conversation as appropriate. 60 The closer avatars appeared on screen, the greater the social attraction between the parties.
6 ' In sum, whether measured in feet or pixels, distance matters. Research suggests that designers of online mediation software products, or mediators who use off-the-shelf products to create a graphical virtual environment for the mediation, need to consider proxemics in their design.
b. Kinesics "Kinesics" concerns the communicative aspects of physical reactions of parties toward one another. 62 Body language is absent in the text-based online mediation process and will probably be difficult to re-create. It is present in videoconferencing, but not to the same extent as in physical presence mediation. Without a face-to-face interaction between the parties, parties are more likely to express any response to comments made textually, whereas if the parties were in the same room together, the reaction would be more likely to involve body language rather than verbal expression. Textual expression may be more accurate and authentic than a "read" of ambiguous and culturally determined body language. 
Paralinguistics
Paralinguistics is the study of the influence of verbal pitch, rate, volume, and mediating tone of the parties. " While the Internet is largely text based, the sender has several text options for sending paralinguistic cues. The best-known paralinguistic devices on the web are emoticons. Emoticons are ASCII text characters used to express emotion, such as :-) for a smile or :-( for a frown. Some programs allow for graphic representations of emotion, for example © for a smile or 0 for a frown. For example, Cindy saying, "Robin, you're awful." is ambiguous and is quite different from Cindy saying, "Robin, you're awful ©." Since individuals cannot modulate the volume of their voice in text based discussions, ALL CAPS is known as shouting. Another option is "emoting." Emoting represents an action and is usually expressed in the third person, for example, messages sent by Cindy such as "Cindy crying, 'Robin, you're awful"' or "Cindy saying flirtatiously, 'Robin, you're awful."' These cues may be used either in synchronous or asynchronous communication. Modem email programs give individuals the option of using different fonts, font sizes, and colors. All of which may be used to communicate paralinguistically and to enrich lean text-based communication.
Spatial Dynamics, Paralinguistics and Media
Not all media transmit all forms of spatial dynamics. For example, generally proxemics information is only transmitted in face-to-face communication. Kinesic information may be transmitted either face-to-face or via videoconferencing. Paralinguistic information may be transmitted face-to-face, by videoconferencing, or via audio-communication. Finally, linguistic information may be transmitted face-to-face, by video conferencing, by audio-communication, or via computer text messages. By selecting the media to be used in the mediation, the mediator may edit cues or other information that may affect the mediation. For example, even assuming mediation is appropriate, for two people who cannot tolerate each other enough to mediate in the same room, the tele-distancing of the parties may facilitate their ability to communicate and build bridges so that eventually face-to-face mediation may be successful. 
See discussion of negotiation deadlines in CHARLES B. CRAVER, EFFECTIVE
Mediation Continuum
Mediators often characterize their dominant approach to mediation as either facilitative or evaluative. This section will evaluate how mediators whose approaches to mediation fall at different points along the continuum may experience online mediation.
a. Facilitation and Evaluation, Broad and Narrow Professor Leonard Riskin has proposed a four-element scheme for identifying attitudes or orientations mediators typically adopt to assist parties in the mediation encounter. Two elements, facilitation and evaluation, reflect different levels of responsibility mediators assume for assisting in problem solving. "Facilitation" assists parties to achieve self-determination and self-discovery by encouraging "parties to develop their own understandings and outcomes,. 68 Professor Riskin has graphically depicted the facilitation and evaluative approaches using the x-axis as the decision between the two. The y-axis divides the narrow and broad approaches. The matrix is known as the Riskin Grid. REV. 7, 29 (1996) . Although more recent scholarship rejects the rigidity of four distinct mediator orientations, thus suggesting that skilled mediators are eclectic, constantly moving along a continuum according to needs of the participants in mediation. 
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The sections below discuss computer-mediated communications within each Riskin Grid quadrant.
MEDIATOR ORIENTATIONS
b. Evaluative-Narrow Approach "A principal strategy of the evaluative-narrow approach is to help the parties understand the strengths and weaknesses of their positions and the likely outcome of litigation or whatever process they will use if they do not reach a resolution in the mediation process."' 69 This approach requires a substantial understanding of the conflict and of the possible remedies by the mediator and requires preparation to actively intervene in the mediation process.'7 Preparation may include examination of documents and evidence "relevant" to the dispute.' 7 ' This form of mediation begins with party presentations followed by individual caucuses.'72 During caucus, the mediator will "gather additional information and deploy [any number of] evaluative techniques."' Aside from the additional time that may be required, this mediation approach may take place online. Chat rooms and email allow a mediator to communicate with both parties together or individually. The only hurdle here is the mediator's examination 169 of relevant materials. In such a case, there are many available options that can overcome this potential problem. Today's technology provides methods of packaging documentation and sending it via email to a recipient who can view it without compromising the integrity of the document. For example, pleadings and memoranda can be scanned and saved in Portable Document Format and transmitted online. This format is universally utilized and the software required to view the documentation is freely available. The costs of document scanning may be minor in comparison to the costs associated with party travel and document shipping to a physical mediation site.
c. Facilitative-Narrow Approach The facilitative-narrow mediator is similar to that of the evaluative-narrow mediator in that the mediator attempts to "educate the parties on the strengths and weaknesses of their claims and the likely consequences of failing to settle."" 8 Rarely do facilitative-narrow mediators examine any documents or give opinions as to the outcome of the case. 179 The facilitative-narrow mediator will place the "burden of decision making" on the parties by utilizing facilitative techniques to inform the parties of their options.'° These techniques are generally questions that assist parties in making their own decisions.' 8 ' Among these techniques are This form of mediation can easily be used in the online context for two reasons. First, because there is no need for the mediator to examine documents, there is no need to prepare documents for the online mediation. Second, because there is a focus on the immediate issues, this approach is very efficient. This form of mediation may be the most time efficient online mediation.
d. Evaluative-Broad Approach
Describing the strategies and techniques of the evaluative-broad mediator1 86 is difficult because of the broad scope of the mediator's approach and the varying 178. Id. 179. Id.
Id.
182. "The mediator may ask questions-generally in private caucuses-to help the participants understand both sides' legal positions and the consequences of non-settlement. The questions ordinarily would concern the very issues about which the evaluative-narrow mediator makes statements.... [strengths, weaknesses, consequences, costs, etc.] . "Id.
183
. ld. at 29.
id.
185. Id. Transformation is discussed infra Section H(D)(4)(f). 186. Id. at 29.
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NEW MEXICO LAW REVIEW degrees of evaluation that each mediator may provide.1 7 The evaluative-broad mediator will learn as much about the parties "interests" and their situation as possible and use that information to formulate options. 8 The mediator will then "direct the parties towards an outcome that responds to [the mediator's understanding of their] interests."' 89 To this end, a mediator may utilize the following techniques:
(1) "Educate herself about the underlying interests;" 9 ' (2) "Predict impact (on interests) of not settling;"'' (3) "Develop and offer (interest-based) proposals;"' 92 and, (4) "Urge the parties to accept the mediator's or another's proposal."' ' 93 Due to the varying nature of the evaluative-broad mediation, it is difficult to predict what effects it may have on online mediation. While it may take additional time, for parties willing to accept ideas from third parties, the combination of the mediator's inquiries into the interests of the parties and the offer of settlement options will, at the least, assure that the parties have a great range of possible solutions.
e. Facilitative-Broad Approach "The facilitative-broad mediator's principal strategy is to help the participants define the subject matter of the mediation in terms of underlying interests and to help the participants develop and choose their own solutions that respond to such interests."' 94 Facilitative-broad mediators may also "help participants find opportunities to educate or change themselves, their institutions, or their communities."' 95 Facilitative-broad mediation is similar to the transformative theory.'
96 Facilitative-broad mediation may employ some of the following:
(1) "Help parties understand underlying interests;' ' 97 (2) "Help parties develop and propose broad, interest-based options for settlement;"' 98 and, 's] capacity to see and consider the perspectives of others." 2 " Mediators attempt to empower the parties to make clear decisions for themselves while considering the effect on all involved. 2 "' Transformative mediation is not "settlement driven." Rather, it is based on supporting the parties through their own decision-making process. 2 02 This form of mediation has a role in online mediation. Consider the following application of the ten "hallmarks" of the transformative mediation approach in the online context.
The Opening Statement
The purpose of the opening statement is two-fold. 203 First, it helps the parties to "clarify their own goals, resources, options, and preferences and make clear decisions for themselves and about their situation." ' 2 "s Second, it allows the parties to "consider and better understand the perspective of the other party, if they decide to do so. 205 This opening statement will not suffer from CMC. Moreover, transformative mediation may be enhanced by the online experience, as parties may direct themselves to the transcript of the mediation for greater self-awareness and recognition of the other's perspective.
Settlement Is Up To the Parties
The mediator does not decide. This is critical to the transformative process in that the mediator must reject all personal feelings of "responsibility" in generating an outcome to the mediation..
2 ' This is particularly important for the mediator to recognize, as it can actually hinder the possibility of the parties learning and compromising on their own. No aspect of this hallmark prevents an online mediator from adjusting her role in this party-centered direction.
The Parties Know Best
The mediator should not demonstrate approval or disapproval of the parties' views and decisions. 0 7 With online mediations occurring via chat rooms or email, parties lack the ability to observe other parties and the mediator's response to what was said during the mediation. With this communications cue missing, the parties will not be able to observe the mediator's response to their position or idea. Therefore, a mediator can essentially keep his or her reaction to himself or herself and avoid inadvertently steering any of the parties or altering the power dynamics between the parties. . 263, 264 (1996) (identifying the principal goals of transformative mediation as empowerment and recognition).
201. Id. "[E]mpowerment means that the mediator watches for the points in the process where the parties have opportunities to gain greater clarity about their goals, resources, options and preferences, and then the mediator works with these opportunities to support the parties' own process of making clear and deliberate decisions." Id. 
The Parties Have What It Takes
In transformative practice, the mediator assumes the parties' underlying competence and decency. CMC strengthens the mediator's positive assumptions about the parties. CMC may lessen or eliminate stereotypes, dominance, subjugation, and dismissiveness. CMC permits the parties to control their presentation. Irrelevant physical characteristics, mannerisms, gender, race, ethnic origin, age, education, accent, sexual orientation, or social status are not necessarily disclosed to affect the mediator's perception of the competence and decency of the parties. On the other hand, CMC does not allow characteristics that may be sympathetic or create common ground to become part of the mediation without the parties or mediator being physically present. It is important to consider technology situations that could give rise to negative judgments about the parties. Two that could be a problem for a computer savvy mediator are (1) frequent typographical mistakes; and, (2) computer errors leading to lost files or simply being unable to utilize the computer system properly. It is important for the mediator to take the ability of the parties to use a computer system into account when mediating, as it will probably require additional patience on the part of the mediator to avoid frustration. To this end, the mediator can focus on the linguistic interaction between the parties instead of worrying about the mediator's kinesic reaction to the parties. This allows the mediator to be more optimistic about the parties' competence and motives. Again, the lack of face-to-face interaction avoids inadvertently discouraging the parties through body language or facial expressions and keeps the mediation on an optimistic path.
There Are Facts in the Feelings
"In transformative practice, third parties view the expression of emotions-anger, hurt, frustration, and so on-as an integral part of the conflict process." 208 These sources of recognition in Transformative Mediation may suffer from the absence of face-to-face interaction. CMC can, however, convey to some extent the parties' emotions as discussed in section (c)(2) above. Further, research suggests the possibility that individuals will be more open in a CM environment. People may be more likely to say what they mean when not confronting their adversary face-to-face. This will provide for the expression of more genuine feelings.
Clarity Emerges from Confusion
"Interveners who understand the transformative framework expect that the disputants will frequently be unclear and uncertain about the issues underlying their conflict, what they want from each other and what would be the 'right' choices for them." 2°9 As previously mentioned, the lack of face-to-face interaction may facilitate the parties' honesty, participation, and clarity of thought.
The Action Is in the Here and Now
"In the transformative approadh to practice, third parties remain closely focused on the here and now, on the stream of individual comments and moves that parties make throughout the session." 2 0 The behavior "in the room" allows the mediator to exploit opportunities for empowerment and recognition by This too may differ in virtual presence mediation. Throughout the physical mediation process, the mediator usually focuses on two aspects of the parties' behavior. First, the mediator pays close attention to the parties' verbal language as they interact with one another. Second, the mediator observes body language, also paying close attention to how the parties physically interact.
1 2 In online mediation physical responses are lost; however, the lack of body language in online mediation may be compensated for in the choice of language, the use of emoticons, emoting,"' or changes in response time in the virtual mediation process. The cues will range from the obvious to the subtle and online mediators should be trained to detect the "tone" of the parties. A good starting point is the substantial body of materials systematically studying discourse in the computer mediation context.
Discussing the Past Has Value for the Present
"When they are following the transformative approach to practice, [mediators] not only allow but even encourage disputants to talk about past events-the history of the conflict-because doing so is often a very good way to achieve the goals of empowerment and recognition." 2 4 Mediation online satisfies this hallmark. Online mediation may offer greater safety to parties to remember and air past grievances or injuries. In addition, parties will be able to see the text of the adverse party's views. Instead of hearing it one time, it may be read repeatedly for better and better recognition of the other's experience of what happened.
Conflict May Be a Long-Term Affair
"Interveners who understand the transformative framework are aware that their work involves stepping into a stream of interaction that began before the intervention and, in most cases will continue in some form after the intervention is finished. '21 5 With this in mind, online mediators might suggest several meetings online or maintain an open communication with the parties. One advantage of online mediation is that the parties may engage in ongoing discussions that are not necessarily limited to a formal set time.
Small Steps Count
Success is an incredibly motivating factor in mediation. 216 Online mediators can detect micro-accomplishments of empowerment and recognition that text reveals.
In sum, not only can the transformative approach to mediation be utilized online with little adaptation, but also many characteristics may actually be enhanced by their application online. Even though some of the characteristics may suffer slight application problems, mediators may be properly trained to overcome these issues and utilize the transformative approach with little problem, and in some circumstances, online mediation may be the superior alternative. These options are not exclusive. Already, as individuals go online, they are adapting to the technology. Simultaneously, software is being written to adapt technology to the human element. In the future, mediators will have increasing opportunities to use new forms of technology and new software programs to facilitate CMC, and as the technology already demonstrates, opportunities to engage in new problem solving techniques that are difficult, if not impossible, in face-toface communication.
III. PRACTICE OF ONLINE MEDIATION
In selecting tools for online mediation, the mediator should be aware of the cultural impact of the chosen technology. Frequently the participants will be from different real-world and technological cultures and may react to mediation technology differently. For example, if face saving is an instrumental skill in a party's culture, technology should be chosen to allow the possibility of face saving. When mediating between two individuals of different status in a culture where status is instrumental, the mediator may wish to level the playing field by using technology that eliminates status cues, thus empowering the lower status individual or technology to re-create those cues.
A. Online Programs
There are many ODR programs. 219 These programs fall into three primary classifications: (1) programs that use computer-mediated communication merely to facilitate the administration of physical-presence mediation; (2) hybrid-mediation programs, those in which the mediator may use virtual-presence, physical-presence, or some mixture of the two during the course of the mediation; and (3) [Vol. 32 mediation programs, which exist entirely online and rely solely on virtual presence during the course of the mediation. Of the virtual-presence mediation programs, there are two main categories: those that use technology as an aid to a human mediator and those that rely on the software-as-mediator to bring resolution to the dispute. Both uses of technology in mediation present interesting possibilities, opportunities, and challenges.
1. Physical-Presence and Virtual Administration Existing mediation providers are increasingly moving onto the Internet to advertise their mediation services. 22 Many online mediation services do not actually mediate online but rather provide information online or allow parties to complete forms or complete other administrative tasks online. The actual mediation takes place in the physical presence of the mediator and the parties. 22 ' The use of technology to reduce expenses and to facilitate the routine administration and tasks associated with scheduling mediation does not implicate the concerns raised in this article.
Hybrid Mediation
Hybrid-mediation projects use both face-to-face (physical presence) and online (virtual presence) mediation techniques. The mediator may start the mediation in person, allowing the parties to develop an impression of each other. The mediator may then proceed online to work through the issues, but at any point in the mediation process where a face-to-face meeting would be helpful, the mediator may bring the parties together. This eclectic approach to mediation permits the mediator to fashion a suitable mediation process to meet the social, emotional, and financial needs of the parties under almost all circumstances.
The University of Maryland online mediation project steps away from the technological focus of most online dispute resolution programs. Unlike most online mediation programs that focus on ecommerce or commerce, the primary focus of this program is family law mediation. This program utilizes email as. its primary communication method. 222 In certain circumstances, face-to-face meetings are also used. This eclectic mixture of mediation options is superior to either solely physical presence or solely virtual presence mediation. Hybrid mediation permits the mediator to move along a continuum of options as needed by the mediation process. This is just the beginning of a new trend in online dispute resolution in that many more types of disputes will be added to the online mediation process. 220. See, e.g., Mediate.com Homepage, at http://www.mediate.com (last visited Oct. 28, 2001) . 221. For an excellent article on incorporating the Internet into a mediation practice, see James Melamed, Integrating the Internet into Your Mediation Practice, available athttp://www.mediate.com/articles/melamed8.cfm (last visited Aug. 7, 2001) . For an excellent source for practical information of use to online mediators, see http://www.mediate.com (last visited Oct. 28, 2001) .
222. Physical distance assures safety, a need in reorganizing families in which there has been physical or psychological abuse. For example, one study "that compared people who chose to mediate with those who rejected the opportunity found that 44% of the reasons given by women who rejected mediation services offered to them centered around their mistrust of, fear of, or desire to avoid their ex-spouse." Trina Grillo, The Mediation Alternative: Process Dangers for Women, 100 YALE L.J. 1545, 1601 (1991) .
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Virtual-Presence Mediation
The virtual-mediation projects may easily be classified into two groups: those projects that use technology to assist the human mediator and those projects that rely solely on technology to mediate the dispute. a. Technology in Aiding Human Mediator In the human adjunct programs, the technology is merely one more tool for the mediator, but the mediator does not meet with the parties face-to-face. The mediator selects from a palette of options depending on the nature of the dispute, the technology available to the parties, and the relationship between the parties. This type of mediation permits the mediator to take advantage of any opportunities presented by the parties to assist them in reaching a settlement. Since this is the most flexible form of mediation, it should be the preferred option in the vast majority of online mediations when the dispute presents complex issues and interests that are not readily quantifiable. 223 The University of Massachusetts Online Ombudsman Office is considered the premiere online mediation program. This online dispute resolution program focuses on disputes rising out of online activity. 4 The dispute resolution utilized in this program is predominantly mediation. 225 The program selectively incorporates technology in the mediation process and uses technology to enhance the capabilities of the mediator. Upon receiving a complaint, the mediator contacts the other party via email, informs the party about the program, and asks whether the party is willing to mediate. 226 Each party then has the opportunity to present its wants, needs, desires, and claims. The mediator then attempts to distill the fundamental issues and relevant facts. This agenda-setting phase may require several attempts before the mediator expresses the dispute in a manner acceptable to the parties. This process of schema and correction is repeated, with the parties growing closer until they agree. "The mediator facilitated the information exchanges by providing a buffer, soliciting discussion and responses, and reformulating not only the dispute but also the claims of each party in search of that ground where a deal might be constructed. At the decision point, if there was not the necessary movement for determinative resolution, the disputes were considered at impasse and largely left dormant (or to the devices of the parties themselves)." ' 27 223. One of the more recent forms of ADR is the mini-trial or summary jury trial. There is a rough ODR analogue, the virtual courtroom. See, e.g., iCourthouse, at http://www.icourthouse.com (last visited Mar. 14, 2002); ALAN SCOTT RAU, ET AL., MEDIATION AND OTHER NON-BINDING ADR PROCESSES (Foundation Press 2002) . The model of the virtual courtroom is that an individual completes an online form (complaint); the person being complained of has an opportunity to respond (answer). Visitors to the website then sit as a virtual jury; however, unlike the traditional common law jury, jurors are permitted to ask questions and make statements, and, generally, the "verdict" is not binding. Id. at 11. Because this article focuses on the mediator as communications facilitator, further discussion of virtual courthouse programs as a form of mediation is outside the scope of this article. [Vol. 32
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b. Technology as Mediator For some mediation projects, the role of the mediator in setting the agenda and facilitating the process is vested entirely in the code of the software used by the project. These programs work well when the economic value of the dispute is easily quantifiable, the parties do not seek personal reconciliation, and there are opportunities for mutually beneficial exchange. In contrast, they do not work well when the issues are not readily reducible, or where repeat players require an adjustment to their relationship.
An example of a code-based mediation program is Cybersettle, a patented doubleblind bidding process. 22 By online mediation standards, Cybersettle is a success. Cybersettle has helped its clients settle over $50,000,000 in claims, is used directly or by administrators for over 475 insurance companies, and has over 60,000 users.
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Cybersettle is the exclusive "settlement tool" of the Association of Trial Lawyers of America (ATLA). 230 This endorsement by both the plaintiff and defense side attorneys in the personal injury bar is a strong endorsement of the integrity of the Cybersettle process and its ability to deliver a fair settlement to both sides of a personal injury dispute. Cybersettle allows the parties to make confidential offers of compromise. "If the offer is within, a preset settlement formula, typically, 30% or $5,000 of the demand, the case immediately settles for the mean amount. 23 ' Each round starts the process fresh, offers are not compared between rounds. If the parties do not settle, they can resubmit the process to Cybersettle with new offers or negotiate directly. Since neither side knows the others side's offers, this negotiation strategy does not influence subsequent attempts to settle the dispute. Because Cybersettle is automated, it is a relatively inexpensive method of resolving a dispute. Cybersettle's fees range from $100 to $1,000 based on the value of the settlement, and the parties pay only if they settle. 232 c. Software Assistance Any analysis of online mediation would be incomplete without including at least an introduction to some of the various types of software that may facilitate the mediation process. Through the use of such software, parties may be able literally to visualize their positions or gain a better understanding of the adverse party's position. This field is rapidly changing and no discussion could possibly be complete. The section presents a sample of the products that are available to online mediators.
(1) SmartSettle SmartSettle is an online negotiation assistance program that facilitates the negotiation process. 233 SmartSettle assists the parties to observe visually the progress 228. Cybersettle Homepage, at http://www.cybersettle.com (last visited Mar. 13, 2002 
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NEW MEXICO LAW REVIEW of a negotiation through the use of graphic displays that guide a negotiation through a six-stage process.
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Step 1. "Prepare for Negotiation" Parties request a SmartSettle case number by completing an online intake form. The parties may engage a SmartSettle mediator or select their own mediator.
Step 2. "Qualify Interests" Mediator helps the parties to discuss their mutual interests and to identify issues without taking positions. The parties also agree on a "Framework for Agreement" [a] template blank form that will later be completed using the terms subsequently agreed to.
Step 3. "Quantify Satisfaction" Parties exchange initial proposals with a range for negotiation. The mediator works with each party to elicit confidential preferences.
Step 4. "Establish Equity" Parties exchange information and offer concessions. "Based on party preferences and concessions made by each party, packages are generated for the parties to consider." The mediator assists the parties to find common ground for resolution. "Equity is achieved by the parties when they accept the identical package as a tentative solution."
Step 5. "Maximize Benefits" Software engages in preference analysis and optimization to generate possible improvements to the tentative solution.
Step 6. "Secure Commitment." As soon as any party terminates the process, software automatically completes the "Framework for Agreement" with the current solution for signature by the parties.
In the penultimate stage of the SmartSettle process, SmartSettle suggests an "improvement" for the parties, which they may accept or reject, or they may continue negotiating. 235 SmartSettle is the bridge between online mediation and software assistance. Among the various applications for SmartSettle are 1. "Facilitates multi-party negotiation cases with any number of quantitative or qualitative issues"; 2. "Connects stakeholders and interveners to a negotiation from anywhere in the world"; 3. "Elicits complex preferences by allowing parties to associate confidence in relative importance of issues and package rating"; 4. "Accurately models negotiation cases and party satisfaction functions allowing parties to experiment with 'what if scenarios"; 5. "Allows parties to keep track of all packages discussed throughout a negotiation"; 6. "Generates fair compromises, equivalents and optimal solutions apportioning benefits according to an equity reference established by negotiating parties";236 7. Allows for simultaneous real-time online responses; and SmartSettle attempts to be a comprehensive online mediation software package. If one were to select one tool to introduce novice online mediators to online mediation, it would be SmartSettle. SmartSettle is easy to learn and easy to teach clients to use. Yet, it has so many potential uses that an experienced online mediator will constantly discover new ways to use it to facilitate online mediation.
(2) Legalspace Legalspace assists online mediators with the daunting task of presenting the options available to the parties in a comprehensive and comprehendible manner. 237 Legalspace uses experimental graphics to visualize the available options. 238 For visual learners, among others, this can facilitate the parties' understanding of each others' positions and their varying needs. A few of the major utilities are a calendar function that records the discussions of the mediator and the parties in chronological order, a Gantt Chart to record events as the parties remember them, an outline program that shows the issues and sub-issues as identified by the mediator, an adjustable bar chart that allows the parties to define interactively the relative importance of issues from their perspective, a decision tree that works like a flow chart to assist the mediator to outline the options available to the parties, and the "Gantt Chart for Agreement" to outline the terms of the agreement. 2 39 One of the more interesting utilities is the "heatmap."
On the HeatMap, the issues are represented by the oval, and the color matches the one on the Adjustable Chart. The importance of the issue is represented by the location of the oval vertically. The mediator's contribution is to define the distance of the parties on each issue, as he or she perceives it by dragging the ovals horizontally. The object of the mediation process is to aim towards moving all the ovals to the left. 240 Legalspace is an excellent tool in any mediator's repertoire to assist the parties in resolving their dispute. Legalspace assists the mediator to facilitate the parties' imposition of structure on the mediation and to flesh out or demonstrate issues and concerns. The HeatMap utility is an excellent CMC method of enriching the communication and allowing a party to present "safely" hot button concerns without unnecessary affect.
(3) DATA Decision Analysis by TreeAge (DATA) is a computer-based risk analysis program that facilitates the negotiation process through the use of a "decision tree. ' branches to show the parties the available options and potential consequences. Decision Analysis assists the parties to evaluate the issues that will affect the outcome at trial. Issues such as those raised by pretrial discovery, nature and complexity of the issues at trial, credibility of witnesses, possible counter-claims, unresolved statutory issues, whether the defendant will pay ajudgment and possible outcomes should the case go on appeal, may be analyzed based on confidence intervals using Decision Analysis. 2 43 "Using such software, many mediators have been able to facilitate a cooperative effort among litigants and lawyers to arrive at a joint valuation of the dispute." 2 " Decision Analysis is an excellent tool to use to educate the attorney or the client on possible weaknesses in their litigation strategy that may affect the settlement value of the case.
C. Recommendations
The online mediator should begin by educating the parties as to the mediator's expectations for online mediation: time requirements, technology requirements, confidentiality requirements, and financial requirements. The mediator should reserve the right to decline to continue with online mediation, or to convert the mediation into physical presence mediation, if the mediator judges that online mediation is no longer suitable. These expectations should be written in the agreement retaining the mediator.
"The right tool for each job" should be the mantra of online mediators. Online mediators have a palette of tools to select from in any given mediation. Mediators should consider the technical sophistication of the parties in selecting technology to be used. Mediators should also consider the cost of licensing proprietary software or purchasing hardware for the mediation. Mediators should assure themselves that parties have access to the technology. Access is more than availability. Access, for the purposes of mediation integrity, is the capable or proficient use of the technology. 245 An efficient method of assuring access is to verify independently the parties' use of the technology. For example, the best way to assure that parties can use email is to send them email. Mediators should not assume the ability to use email includes the ability to send attachments. Mediators must consider the impact of the technology on the process. Technology is not neutral. Technology emphasizes some aspects of communication and minimizes or eliminates others. The mediator must be aware of what aspects of communication are important at each point in the mediation process. The mediator must be able and willing to manipulate the technology in furtherance of the mediation process.
A second concern should be that the mediation does no harm. Ecommerce disputes are potentially legal disputes. The mediator and the parties should realize that mediation takes place in the larger meta-context (shadow) of the law. The mediator and parties should, by contract and other private law mechanisms, endeavor to ensure, should the mediation fail or be challenged in court, that the [Vol. 32
CYBER-MEDIATION
intent of the parties governs the subsequent dispute. 246 For example, the mediator and parties should agree to default rules for governing actions that may arise subsequent to the mediation. Since the legal default rules governing the mediation may be unclear, the mediator and parties must work to ensure that the underlying law supports the mediation. The golden rule of mediation should be that no party should be worse off because the party voluntarily agreed to mediate.
Finally, the mediator must work hard. Effective online mediation requires the mediator to enrich the communication medium and reduce ambiguity. The mediator must be aware of what happens in physical presence mediation and endeavor to replicate those aspects of physical presence mediation that are useful in a virtual mediation. For example, the normal social pleasantries that take place when the parties meet during mediation are absent online. In fact, the parties may have never met, and the mediator may have to work hard to humanize the parties. The mediator must endeavor to promote understanding while endeavoring to reduce unintentional faux pas related to the communicative medium. This may require that the mediator educate one or both parties about the social and linguistic conventions of interacting in cyberspace. This also requires an awareness of the nature of each communicative tool that the mediator will use during the course of the mediation.
IV. ONLINE MEDIATION PARADIGM
No article on mediation would be complete without a simulation exercise. The following presents a simulation of an online mediation and what an online mediator should be aware of in computer-assisted facilitation of disputes.
Our facts are simple. Newventure, Ltd (London, England) is an Internet-based business selling widgets. It uses a software product by Acme, Inc. to manage its inventory -and accounting system. Newventure orders and downloads the latest version of AcmePro v. 4.0. The specifications for AcmePro v. 4.0 state that it works with all versions of the operating system used by Newventure. Since the release of AcmePro v. 4.0, a newer version of the operating system was released, and Acme, Inc (Elysian Fields, California) was unaware of this release. Newventure recently upgraded its data management capabilities and installed the latest version of the operating system and AcmePro v. 4.0. Because AcmePro v. 4.0 is not compatible with the upgraded operating system, all Newventure's data processing operations 246. Online mediation exposes mediators to significant risks of violation of rules prohibiting the unauthorized practice of law. In some states, mediation is not the practice of law (see, e.g., Maine Bar Rule 3.4(h)(4)); in others, a lawyer serving as a mediator "is acting as a lawyer." New Jersey Supreme Court Advisory Committee on Professional Ethics, Opinion No. 676 (1994) (cited in ABA Section of Dispute Resolution, Resolution on Mediation and the Unauthorized Practice of Law, Adopted by the Section Council on February 2, 2002, at http://www. adrworld.com). If the mediation is subject to the laws of a jurisdiction in which mediation is considered to be the practice of law, a lawyer serving as a mediator may need to petition the state for temporary admission to the bar. This significant burden would undoubtedly outweigh any advantage of online mediation. For this and other reasons, the ABA ADR Section adopted on February 2, 2002, a resolution explaining that "mediation is not the practice of law," that mediator discussions of legal issues "do not create an attomey-client relationship," that preparation of a settlement agreement by a mediator, incorporating the parties' understanding, does not constitute the practice of law, and that "mediators should inform the parties: (a) that the mediator's role is not to provide them with legal representation...; (b) that a settlement agreement may affect the parties' legal rights; (c) that each of the parties has the right to seek the advice of independent legal counsel throughout the mediation process and should seek such counsel before signing the settlement agreement." Id.
